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AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 
the 4th day of October, in the year of 
our Lord one thousand eight hundred 
and nineteen— 


PRESENT, 
The Honourable 
CADWALLADER D. COLDEN, 


Mayor. 


GEORGE B. THORP, ¢ “/dermen. 
P. C. Van Wyck, Dist. Att. 
Joun W. Wyman, Clerk. 


STEPHEN ALLEN, ai 


—_——_—- = 


(PERJURY—MATERIALITY OF THE OATH.) 
CHARLES TOMLINSON’S CASE. 


Van Wyck, Counsel for the prosecution. 
Swanton and Davin Granam, Counsel for 
the prisoner. 


Where a complaint for a misdemeanor was en- 
tered in the police office on the 4th of October, 
on which day the court of Sessions, in and for 
the city and county of New-York, commenced 
its term, and on the 5th of October, the prison- 
er offered to justify as bail in the same case, 
and did so ; it was held, that the police magis- 
trate had competent authority at common law, 
to administer an oath, touching the ae 
of such bail, on his justifying; and that if such 
oath, in a material matter, be false, a prosecu- 
tion for perjury might be sustained against him. 

Though in such case it must appear from the mat- 
ter spread on the face of the indictment, that 
the oath was material, in the subject of inqui- 
ry, yet it is not necessary, that it should be ex- 
pressly averred in the indictment, that such 
oath was material. 

Where an indictment alleged, that the prisoner 
swore, “that he was then the owner of the 
house number 106 Mulberrv-street,” and pro- 
ceeded, by way of innuendo, thus, (meaning a 
certain house of that number in Mulberry-street 
in the city of New-York aforesaid ;) it was held, 
that those words in the innuendo, designating 
the city, were but explanatory, and did not ex- 
tend or enlarge the meaning of the matter pre- 
ceding. And it was further held, that the aver- 


ment of the falsity of that oath, in the indict- | 








ment “ thal he was not the owner of the house 
106 Mulberry-sireet,” without the words, “in 
the city of New-York,” was sufficient. 

Though the averments of the falsity of the oath, 
in an indictment for perjury, negative each al- 
legation in the oath, yet it is not necessary, on 
the trial, that every part of the oath, averred to 
be false, should be so proved. 


The prisoner was indicted for wilful 
and corrupt perjury. 

The indictment, which contained but 
one count, stated, ‘‘ that heretofore, to 
wit, on the 5th day of October, in the 
year of our Lord one thousand eight 
hundred and nineteen, one James Fine- 
gan had been arrested and brought be- 
fore Charles Christian, Esquire, one of 
the special justices for preserving the 
peace in the city of New-York, upon a 
charge of a misdemeanor, to wit, of hav- 
ing rescued a prisoner, and assisting in his 
escape, from one of the city marshals, of, 
&c.; and that one Charles Tomlinson, 
of, &c., labourer, then and there offered 
to become bail for the said Finegan, and 
also offered to justify as such bail. 

And the jurors further present, that 
the said Charles Tomlinson, late of, &c., 
on, &c., at, &c., wickedly and maliciously 
devising and intending to prevent the due 
administration of justice, and to cause the 
said J. F. to be set at large, without giv- 
ing sufficient bail, came in his proper 
person before Charles Christian, Esquire, 
then and still being a special justice for 
preserving the peace, in, &c., and then 
and there in due form of law, was sworn, 
and did take his corporal oath upon the 
Holy Gospel of God, before the said 
Charles Christian, Esquire, he having 
competent authority to administer the 
said oath, to wit, touching and relating to 
his sufficiency to become bail, as afore- 
said; and that the said C. T., being 
sworn as aforesaid, and not having the 
fear of God before his eyes, but being 
moved and seduced by the instigation of 
the devil, then and there, upon his oath 
aforesaid, falsely and maliciously, wick- 
edly and corruptly did say, swear, and 
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depose, among other things, in substance, 
and to the effect following: that he, the 
said C. T., was then the owner of the 
house number one hundred and six Mul- 
berry-street, (meaning a certain house 
of that number in Mulberry-street, in 
the city of New-York aforesaid.) that he 
(meaning himself, the said Charles) paid 
ground rent for the lot, (meaning the lot 
number one hundred and six Mulberry- 
street,) that he (meaning himself, the 
said Charles) had bought the said house 
cheap, and rented it for three hundred 
dollars. And that he was then worth 
ten thousand dollars. Whereas in fact 
and in truth he, the said C. T., was not, 
at the time of taking the said oath, and 
deposing as afuresaid, the owner of the 
said house number one hundred and six 
in Mulberry-street. And whereas, in 
fact and in truth, he never had been the 
owner, cither in whole or in part, or, in 
any manner whatever, of the said house, 
® and had no right, title or interest therein 
whatever. And whereas, in fact and in 
truth, he, the said C. T., had never at 
any time paid ground rent for the said 
lot number one hundred and six in Mul- 
berry-street, and had never bought the 
said house, and had never rented the 
said house for three hundred dollars, or 
for any other sum of money whatever. 
And whereas, in fact and in truth, he, 
the said C. T., at that time was not worth 
the sum of ten thousand dollars, or any 
other considerable sum of money, in any 
property whatever ; but was at that time 
a poor man and in indigent circumstan- 
ces. And whereas, in fact and in truth, 
he, the said C. 'T., well knew, at the 
time of taking the said oath, and deposing 
as aforesaid, that he was not the owner 
of the said house in Mulberry-sireet, and 
knew that he had no right, title or in- 
terest therein whatever; and also well 
knew, that he had never paid ground- 
rent for the said lot, and that he had 
never bought the said house, or rented 
it for three hundred dollars, or for any 
sum of money whatever; and also well 
knew that he, the said C. T.. was, at the 
time aforesaid, and had been for a long 
lime, a poor man and in indigent cir- 
cumstances, not worth ten thousand dol- 
lars, or any other considerable sum of 
monév. 
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And so the jurors aforesaid say,” % 
concluding in the usual form. hae 

Charles Christian, one of the Police 
magistrates, on being sworn as a witness 
on behalf of the prosecution, testified 
that on the day laid in the indictment 
Finegan and others, having been arrest. 
ed for assaulting a peace officer, were 
brought to the police, where the prison- 
er offered himself as bail, and offered to 
justify assuch. He then swore that he 
was worth $10,000. Christian asked 
him in what his property consisted, to 
which he replied, that he owned the 
house number 106 Mulberry-street, and 
had $10,000 in the hands of Charles 
Thompson, merchant in Beekman-street, 
and asked the magistrate whether he did 
not know Thompson. Christian then 
asked him, if he owned the ground on 
which the house in Mulberry-street 
stood: to which he answered, No; but 
that he owned the house, he had pur- 
chased it cheap, and rented it for $300 
ayear. The bail bond was then tilled 
up ; but the magistrate observing in the 
manner of the prisoner a considerable 
degree of confusion and hesitation, re- 
fused to take the bail, and made an in- 
quiry into the matter. 

Peter Townsend, on being sworn asa 
witness on the same side, corroborated 
the testimonyof Christian, and further 
stated, that the prisoner, after testifying 
that ‘* he owned the house number 106 
Mulberry-street,”’ added, ‘in this city.” 

Daniel D. Jones, a witness on the 
same side, testified, that he had been 
the owner of the house number 106 
Mulberry-street four years, and that one 
Livingston was the owner of the land, to 
whose agent the witness paid rent. That 
last September the prisoner hired a te- 
nement in the same house of the witness, 


}at £19 a year ; and that the prisoner's 


family was there now. 

About a week ago, the prisoner came 
to the witness and requested him, if there 
should be any inquiry made of him, t 
say that his house belonged to the pr- 
soner. The witness refused, and the 


prisoner then requested him to sufler 


his wife to say.so. This the witness al 
so refused. 


Margaret Jones, a witness on the same 


side, in addition to the facts stated by her 
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husband, testified, that the prisoner said, 
that he had bailed two poor fellows at 
the police, where they would take no 
security except on real property, and 
earnestly requested her husband and her- 
self, if any inquiry should be made, to 
say, that the house in fact belonged to 
the prisoner; and should a further in- 
quiry be made, he said they might say, 
that he bought but was unable to pay for 
the house. 

Before the whole of this testimony 
was introduced, Graham raised an objec- 
tion to the regularity of this proceeding 
in the police: the proceeding before jus- 
tice Christian was coram non judice ; 
inasmuch as his power to take bail for 
the appearance of the party in the ses- 
sions, while that court was in session, 
was superseded. ‘This court sat on the 
4th of October, and this proceeding took 
place the next day; and therefore as the 
statute directs, that all examinations and 
recognisances shall he sent up to this 
court the first day in term, the papers 
relating to this proceeding should have 
been sent into this court. The justice 
therefore had no power. 

Van Wyck insisted, that the justice 
had a right at common law, to take bail 
in a misdemeanor at any time. ‘This 
court while in session often sends parties 
before a magistrate to take bail; and he 
has a right to do so, independent of any 
statute, equally with the mayor or re- 
corder. 

The mayor delivered the opinion of 
the court, that a justice of the peace has 
a power at common law, at any time, to 
take bail in a case of a misdemeanor. 
And though it was necessary for the po- 
lice to send up examinations and recog- 
nisances to this court, yet it was not ne- 
cessary to send up proceedings on bail. 
The practice of taking bail by the justice 
has existed from time immemorial. 

After the prosecution had rested, 
Graham took several objections to the 
indictment, among which were the fol- 
lowing : 

1. It is not alleged in the indictment 
that a single fact was material. This is 
essential : all precedents for indictments 
of perjury, except on special statutes, ex- 
pressly aver the materiality of the oath ; 
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authority. 2d vol. Chitty’s C. P. p. 329; dl 
1 Term Rep. 66 ; 5th ibid. 317. BT 

2. The indictment alleges, that the 
prisoner swore, ‘that he was then the 
owner of the house number 106 Maul- 
berry-street.”” An innuendo is then intro- 
duced thus: ‘(meaning a certain house 
of that number in Mulberry-street, in the 
city of New-York aforesaid.) Now the 
office of an innuendo is to explain some- 
thing which the words preceding will war- 
rant: but an innuendo never can enlarge 
the meaning. And non constat, but that i 
the prisoner might have owned a house, | 
number 106 in Mulberry-street, in some 
city in Europe. There is nothing in the 
words preceding the matter in this innu- 
endo designating the city, which could 
justify that designation; and therefore 
the innuendo extends the meaning. 2d 
vol. Chitty’s C. P. p. 310; 1 Term Rep. 
66, Gripe’s case. 

3. The averment of the falsity of the 
oath, in the indictment, is not commen- 
surate with the allegation in the preced- 
ing part of the indictment. ‘The innuend 
states the meaning of the oath to be, that 
the prisoner was the owner of the house 
number 106 Mulberry-street, in the city 


















\of New-York; but the averment of the 
falsity of this part of the oath is, ‘that 
_he was not the owner of the house 100 
Mulberry-street,” without the words, “in 
the city of New-York.” 2d vol. Camp. 
Nisi Prius, 137. 

4, It is alleged ia this indictment, that 
the prisoner swore he was worth 10,000 
dollars : this is falsified by averment in 
the subsequent part of the indictment ; 
| but there is no evidence that he was not 
| Worth that sum, and this was the only 
|material matter in the oath: for if he 
| was worth $10,000, it was wholly imma- 
terial whether it consisted of the house 
in question or not. 

Van Wyck said, that as arguments on 
the validity of an indictment usually came 
before the court, either on a demurrer | 
to the indictment, or on a motion in ar- 
rest of judgment, he was not at present 
prepared with authorities. But he aver- 
red, that this indictment was conformable 
to long approved precedents ; and that 
it was unnecessary to aver in words that \ | 
the oath taken was on a question mate- i 
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and the doctrine is amply supported by 





rial to the issue. This oath was not ta- 
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ken on atrial in court, but in justifying 
as bail before a magistrate. The pro- 
ceedings before him are spread, as mat- 
ter of inducement, on the face of the 
indictment ; and the materiality of the 
question, whether the man was sufficient 
bail, obviously appears. This is all that 
is necessary : the rule is, that the mate- 
riality of the question must appear on the 
indictment, but it is not necessary this 
should appear by averment. 

As to the additional matter objected to 
in the innuendo, this was but explanatory 
of the words preceding, and was nothing 
more than they plainly imported. The 
truth of the innuendo is fully supported 
in testimony ; for Mr. Townsend testi- 
fied, that the prisoner swore he was the 
owner of the house number 106 in Mul- 
berry-street, in this city. 

The mayor considered it his duty to 
apprize the counsel for the prisoner, that 
the court never would advise the jury to 
acquit him on the objections taken to the 
indictment, and advised the counsel, that 
if he had any defence on the merits, it 
would be better to avail himself of such 
defence. 

Graham, in his opening, proposed to 
show, that the prisoner was from Eng- 
Jand, where he was aman of property, 
and that his character was good. 

Thomas Atkinson, on behalf of the 
prisoner, testified, that four years ago, 
the prisoner embarked from England to 
this country to purchase land. He was 
of an independent family in Yorkshire. 
His father and himself owned an excel- 
lent farm, a gristmill and papermill on 
the river Ure; and the witness lived 
about two miles from the place. 

Thomas Gambling, sworn on the same 
side, corroborated the testimony of At- 
kinson. The witness knew the prisoner 
in 1806 in Yorkshire. Both these wit- 
nesses spoke favourably of his character ; 
but knew nothing of any property of his 
in this country. 

Hereupon Van Wyck proved by James 
W. Lovett and Garret Sickles, keepers of 
bridewell, that two letters, which the 
prisoner wrote and attempted to send 
away, were intercepted by them. 

These letters did not evince the scho- 
larship of the prisoner, either in ortho- 
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Both were dated the 7th of October. 
The first read was addressed to Mr. 
Jones, commencing with the words, « My 
life is in your hands,”’ and proceeded tg 
request her to let a few lines be Written 
as an agreement to be witnessed by the 
prisoner’s brother. And should she be 
called upon to take an oath she need noj 
let the Bible touch her lips ! 

- «++ “Save my children,” was fre. 
quently reiterated in this letter, 

The second letter read wes addressed 
to Mr. Markey, requesting him to manv. 
facture a bill for $300, payable to the 
prisoner, who would execute one to him, 
for the same amount, to offset against the 
other. And, (says the letter,) “ draw it 
with pale ink, and rather crumple it 4 
little to make it look old !”’ 

It appeared from the tenor of these 
letters, and from other circumstances, 
that the prisoner calculated to make it 
appear on the trial, that he had agreed 
to purchase the house number 106 Mul- 
berry-street ; and, by having fictitious 
notes in his possession, that money was 
due to him. 

Graham summed up the case to the 
jury, and endeavoured to convince them, 
that the indictment, for the reasons be- 
fore mentioned, with others, was bad. 

Van Wyck declined arguing the question 
of law tothe jury, but insisted from the facts, 
that the prisoner must be convicted. 

The mayor charged the jury, that 
though they had the right, in a criminal 
case, to dissent from the court in opinion 
on a question of law, yet it was common 
for juries to look up to the court as their 
constitutional advisers, and in a question 
of Jaw, to be governed by such advice. 
And in this case, that course was pect 
liarly proper ; because, should the jury, 
believing the prisoner to be guilty from 
the facts, nevertheless undertake to de- 
cide the law and acquit him, should that 
decision be wrong, he could never be 
brought to answer for this offence again ; 
whereas, on the other hand, should he 
be convicted, he could have the advan- 
tage of moving this court in arrest of judg- 
ment, and the whole matter then would 
be opened for revision ; and should the 
decision be against him he might appeal 
from this to a superior tribunal, by a wi! 
of error. 
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Perjury may be defined a false oath, 
taken before some court or magistrate, 
having competent authority to administer 
it, ina matter material to the issue or 
subject of inquiry ; and known by the 
party sworn to be false. ‘These qualifi- 
cations must all concur to constitute the 
crime: for every false swearing is not 
perjury. 

It is alleged in this indictment that the 
prisoner, on the 5th instant, in justifying 
as bail for one Finegan, swore before 
Charles Christian, Esquire, he having 
competent authority to administer such 
oath, that he, the prisoner, was the 
owner of the house number 106 Mul- 
berry-street. And the indictment then, 
by way of innuendo, states, (meaning a 
certain house of that number in Mul- 
berry-street, in the city of New-York.) 
The perjury alleged is, that he was not 
the owner of the said house. ‘The facts, 
both as respects the taking of this oath, 
and of its falsity, are established conclu- 
sively. 

One ingredient in the definition is, 
that the magistrate must have competent 
authority to administer the oath. The 
court had decided that in this case the 
magistrate had competent authority, and 
they still adhered to that opinion. By 
the common law, every justice has a right 
to take bail in a case of misdemeanor ; 
and an inquiry into the competency of 
the bail offered is a necessary incident to 
that right, without which it could not be 
faithfully executed. ‘The justice, there- 
fore, had a right to inquire particularly of 
this prisoner relative to his competency. 

Another ingredient in the definition is, 
that thesoath must be wilfully false.— 
Upon this branch of the subject, in the 
generality of cases, juries are obliged to 
rely on presumptive testimony ; but, in 
this case, we have something higher than 
presumption ; for, if we believe the tes- 
timony of Mrs. Jones, and the subse- 
quent evidence furnished by the letters, 
it is manifest the prisoner must have 
known, at the time of taking this oath, 
that it was false. 

[t would seem then, that the prisoner 
has committed perjury, unless the in- 
dictment should be found defective. 

The court admit as much as is urged 
by the prisoner’s coun:el, that the oath 

VOL. iv. | 





— 











129 


must be taken on some question mate- 
rial to the issue or subject of inquiry ; 
and in the generality of cases, the mate- 
riality appears in the indictment by aver- 
ment. ‘This was undoubtedly the ancient 
doctrine of the common law. But the 
technicality which prevailed in drawing 
indictments for this offence, has been in a 
measure superseded by statute. The mayor 
here read the second section of the ‘ Act 
to prevent Perjury.” (1 vol. R.L. p. 171.) 
«That in every information or indict- 
ment to be prosecuted against any person 
for wilful and corrupt perjury, either at 
common law or upon this act, it shall be 
sutlicient to set forth the substance of the 
offence charged upon the defendant, and 
by what court or before whom the oath 
was taken, averring such court or person 
to have a competent authority to admi- 
nister the same, together with the proper 
averments to falsify the matter wherein 
the perjury is assigned, without setting 
forth any part of any record or proceed- 
ings, either in law or equity, other than 
as aforesaid, and without setting forth the 
commission or authority of the court or 
person before whom the perjury was 
committed. And that in every indict- 
ment or information for subornation of 
perjury, either at common law, or upon 
this act, it shall be sufficient to set forth 
the substance of the offence charged upon 
the defendant, without setting forth any 
part of any record or proceedings, either 
in law or equity, and without setting forth 
the commission or authority of the court 
or person before whom the perjury was 
committed, or was agreed or promised to 
be committed.”’ 

According to this statute, ‘it shall be 
sufficient to set forth the substance of the 
offence charged upon the defendant ;” 
and the object of the legislature, doubt- 
less, was to supersede the necessity of 
that nice technicality, formerly requisite 
in framing indictments of this description. 
Whether this indictment would be good 
at common law, (and this it must be con- 
fessed is doubtful,) is not now the ques- 
tion ; for this indictment is under the 
statute ; and being so, the court cannot, 
consistent with its duty, advise the jury 
to acquit the prisoner on this technical 
objection. 

But it is further objected. that an innn- 

17 
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endo in the indictment is not supported 
by the preceding matter: in other words, 
that the innuendo extends the meaning of 
the oath, alleged as perjury, beyond the 
obvious import of the words on which 
the innuendo is predicated. It is said, 
and this is admitted as a sound principle, 
that as the office of an innuendo is to ex- 
plain, you shall not thereby impute mat- 
ters to the words preceding, which they 
will not bear ; nor shall you, by an innu- 
endo, give a wrong interpretation ; but 
where the words convey more than one 
meaning, the office of the innuendo is to 
explain which meaning is intended. It 
will be for the jury to say, whether, 
when the prisoner swore, that he was 
the owner of the house number 106 in 
Mulberry-street, he meant a house of 
that number, in that street, in this city. 
In other words, whether this innuendo is 
supported. In considering this, the jury 
might recur to the testimony. Town- 
send testified, that the prisoner swore, in 
the police, that he owned the house of 
that number in Mulberry-street, in this 
city; and Mrs. Jones testified, that the 
prisoner endeavoured to induce her to 
say, if any inquiry should be made, that 
he did own that house. 

It is further objected, that the nega- 
tions in the indictment are not commen- 
surate with the matter alleged as perju- 
ry ; for though the innuendo, before con- 
sidered, alleges that the prisoner meant 
‘a certain house of that number in Mul- 
berry-street, in the city of New-York,” 
the averment of the falsity of that oath 
proceeds no further than to state that 
‘*he was not the owner of the house 
number 106 in Mulberry-street,”’ omitting 
the words, in the city of New-York. In 
the opinion of the court, this was not ne- 
cessary ; for the jury would perceive, 
that in the averment it is stated, that the 
prisoner was not the owner of the said 
house, &c. thereby evidently referring 
to the house pointed out in the preced- 
ing part of the indictment. 

lt is further said, that as there is but 
one count in the indictment, and as all 
the matter alleged as perjury is not ne- 
gatived by the testimony, the indictment 
is not supportable. It is a sound rule, 
undoubtedly, that in an indictment for 
this offence, every thing essential which 








is sworn to by the party, should be ip. 
serted in the indictment; and you shalj 
never be permitted to abridge that part 
which would operate in his favour, ang 
select that which operates against him 
But it is here urged, that it should have 
been proved, that the prisoner was not 
worth $10,000. To that doctrine the court 
never can subscribe ; for it would be utter. 
ly inconsistent with the rule last laid down, 
A statement under oath, containing a wilful 
and corrupt perjury, may also contain 
the truth in several parts, and though it 
be necessary to insert the parts contain. 
ing the truth, it by no means follows, 
that it is necessary to negative the whole 
statement by testimony ; and in this case, 
should the jury believe that the prisoner 
has sworn wilfully false in any one par- 
ticular point, material in the subject of 
inquiry before the magistrate, this is suf- 
ficient ; nor is this opinion opposed by 
any authority produced. 

The mayor concluded his charge on 
the matter of law, by saying, that the ar- 
guments adduced had not convinced him 
that this indictment was wrong, and that 
he did not believe the jury would under- 
take to acquit the prisoner on technical 
objections. 

The prisoner was found guilty, and on 
the last day of the term Van Wyck ap- 
prised the opposite counsel, that he, V. 
W. was so well convinced of the validity 
of the indictment, that he should move 
for judgment, and let the prisoner, if he 
was so advised, bring a writ of error. 

The court, however, suspended the 
sentence until the next term, to give the 
prisoner’s counsel an opportunity, should 
he choose, to bring the matter before the 
supreme court at its present term, oF to 
move this court, at the next term, 10 al 
rest of judgment. 


(PERJURY—BASTARDY-—AUTHORITY TO AD- 
MINISTER AN OATH.) 


CATHARINE WOOD'S CASE. 


Van Wyck, Counsel for the prowenten. 

’ ’ t 

Scorr and Sanprorp, Counsel for t 
prisoner. 


, n 
In a proceeding for bastardy, after the oH) hi 
has sworn who is the putative father, an@™ 
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jias entered into the usual recognisance before 
the magistrate to appear in the sessions, an affi- 
davit taken by the mother before him, stating 
that the child was dead, though false, is a pro- 
ceeding coram non judice, upon which a prose- 
cution for perjury cannot be predicated. 

To constitute perjury the oath must be taken be- 
fore some magistrate competent to administer it. 


The prisoner was indicted for wilful 
and corrupt perjury, in swearing to the 
facts contained in the following affidavit, 
on the 23d of November, 1818, before 
Charles Christian, Esquire : 

“City and county of New-York, ss. 
Catharine Wood, within named, being 
duly sworn, says, that on Saturday last, 
the 21st of November instant, the child 
of which she was delivered on the first 
instant, as within stated, died, and was 
buried yesterday.” 

The indictment alleged, that the ma- 
gistrate, before whom this affidavit was 
taken, was a special justice for preserv- 
ing the peace in the city and county of 
New-York, and had competent authority 
to administer the oath. 

It appeared in evidence, that the com- 
missioners of the alms-house having re- 
presented to the police, on the 9th of 
October, 1818, that the prisoner was 
pregnant of a bastard child, which was 
likely to become chargeable to the city 
and county, on the same day she swore 
to the fact of having been so eight months, 
and that John Dennis had gotten her with 
child. A warrant was issued from the 
police against Dennis, and he was arrest- 
ed, and entered into a recognisance, in 
the usual form, in such cases provided, 
with condition to appear at the next ge- 
neral sessions of the peace in the city of 
New-York. 

On the 17th of November, the same 
commissioners apprized the police, that 
the prisoner had been delivered on the 
Ist of that month ; and they prayed that 
the requisite measures might be taken by 
the magistrates. On the same 17th of 
November the prisoner depused, that 
the child was born on the Ist of Novem- 
ber, and that Dennis was the father ; 
and a summons was then issued for Den- 
nis to appear on Friday, the 20th of No- 
vember, and show cause why he should 
not be considered the father of the child. 
On that day he appeared, and the pro- 
reeding was adjourned until the 23d of 
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November, when the prisoner appeared 
and made affidavit, upon which the in- 
dictment was founded. Whereupon the 
recognisance of Dennis was discharged. 

The several proceedings before men- 
tioned were annexed together, and Van 
Wyck offered to read the affidavit. 

Scott objected to it as evidence. He 
said it was a general principle of law, 
that a special authority given by a sta- 
tute to justices of the peace, or other 
magistrates, must be strictly pursued. 
The authority which the magistrates of 
the police, a3 special justices, have un- 
der the statute of bastardy, is of this na- 
ture ; and their proceedings are legal 
only while they keep within the precise 
course pointed out by the act of the le- 
gislature. The proceedings appear to 
have been commenced under the second 
section of the statute, (1 vol. R. L. p. 
306,) which authorizes the justice, on 
complaint of the commissioners, to issue 
his warrant to apprehend the person 
charged with having gotten the woman 
with child ; and when the person so 
charged is brought before the justice, he 
is authorized to commit him, unless he 
shall give security to indemnify the city, 
or enter into a recognisance to appear at 
the next general sessions. 

In the first place, the justices have not 
pursued their authority under this sec- 
tion of the statute, because they issued a 
summons to Dennis to appear, and the 
statute only authorizes them to issue a 
warrant. But, in the second place, they 
had no authority to issue either a sum- 
mons or a warrant, their authority un- 
der the second section having terminated 
when Dennis entered into the recogni- 
sance to appear at the sessions: and all 
further proceedings before the police 
were coram non judice. The justices 
had no authority to institute further pro- 
ceedings by taking an affidavit, or any 
other testimony, preparatory to the dis- 
charge of the recognisance. It could 
not legally be discharged by them. 

No perjury in law can be committed 
in an oath not administered by a compe- 
tent authority; and to constitute perjury 
at the common law, the proceedings, in 
which the oath is administered, must be 
judicial. The crime takes its name from 
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common law, perjury cannot be assigned 
upon any oath which has not been duly 
administered in some proceedings inci- 
dent to a court. An indictment for per- 
jury cannot be grounded upon an evtra- 





judicial affidavit; even when taken in a 
proceeding authorized by a statute, unless 
the statute so expressly provides. 

The counsel said, that he was prepar- 
ed to produce authorities to show clearly 
that justices of the peace have no other 
authority to administer oaths, except that | 
derived from statutes. They had no such | 
authority at common law. ‘The origin of 
justices, and all their powers, are wholly | 


them can be the foundation of perjury, | 
except such as they administer in judicial 


proceedings, or in pursuance of particu- |, 


lar statutes. 

The mayor said, that after the recog: | 
nisance had been entered into by Dennis 
to appear at the sessions, the police ma- 
gistrates had no further cognizance of | 


the matter; they could not afterwards || 


require an oath that the child was dead, 
and thereupon discharge the recogni- 
sance. Therefore they had no autho- 
rity to take the affidavit upon which this 
indictment is founded. | 

The principles contended for by the | 
counsel for the prisoner were well set- | 
tled. To constitute perjury, the oath 
must be administered by sume competent | 
authority ; for this is essential in the | 
definition of that offence. 





Van Wyck said, that when this oath } 
was taken, the matter was still in the 


police. No order had been made : the 
allegations in the affidavit were material 
to the subject then under consideration ; 
for in consequence of the oath the whole 
proceeding was discharged. The magis- 
trates of the police had authority, under 
the first section of the act, to make an 
order, notwithstanding the recognisance. 

Scott replied, that after the recogni- 
sance the justices had no authority to 
make an order. But even if they had, 
it did not appear by the proceedings read 
in evidence, that two justices were pre- 
sent when this affidavit was made ; and 
the first section of the statute requires 
the presence of two justices, in any pro- 
ceeding which can be instituted under 
that section. 
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The mayor, in the final decision of the 
court, observed, that even if it should be 
admitted that the police had cognizance 
of the matter, to make an order, under 
the first section of the statute, still tha 
section required the proceedings to be 
before two justices; and it should appear 





‘lon the fuce of the proceedings, that the 


'oath was taken in the presence of two 
justices. It was therefore clear, tha 
‘the prisoner could not be convicted for 
taking this affidavit. 

The jury was so charged, who acquit 
ted the prisoner. 


|| 


statutory ; and no oaths administered by | 


| (AUTERFOIS ACQUIT—INDICTMENT—coy. 
| FESSION. ) 


TERENCE HUGHES’ CASE. 


| Van Wyck, Counsel for the prosecution. 
M. C. Parerson and Ganpenier, Coun- 
sel for the prisoner. 


A prisoner, having been indicted for stealing the 
goods of Isaae Jenkins, and it appearing on the 
trial, that the goods belonged to Isaac Jenkin- 
son, Was acquitted on that ground. Afterwards 
the prisoner was indicted for stealing the same 
goods, belonging to Isaac Jenkinson. To this 
indictment the plea of auterfois acquit was \- 
terposed, and the public prosecutor demurred 
It was held that the demurrer was good. 

The offence of stealing the goods of A, is not the 
same felony as that of stealing the same good: 
the property of B. 

A count, in an indictment for stealing a promisso- 
| ry note, is nugatory, unless it conclude agaiis 
the form of the statute. 
In an indictinent, containing several counts; tor 

grand larceny, the prisoner cannot be convict 

ed of that offence, unless it appears on the face 
| of the indictment, and in proof, that be stole 
more than $25, laid in one of those counts. 

To prove that bank bills, received as good by the 
prosecutor, were stolen by the prisoner, Is - 
ficient, without otherwise showing that they 
were of value. 














On the second day of this term, the 
prisoner was arraigned on an indictment 
charging him with stealing a certain wt 
| missory note of the value of $92, ban 
bills to the amount of $98, some silver 
coin, and some other articles, the ww 
perty of Isaac Jenkins. To this 4 
ment the prisoner pleaded not gull’): 
and, requesting counsel, the court a 
cordingly assigned M. C. Paterson ™ 
that purpose. 
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On the trial it appeared that the goods 
belonged to Isaac Jenkinson; and on an 
objection taken by the counsel to the va- 
riance between the indictment and the 
proof, the court held, that as the names 
of Jenkins and Jenkinson were different, 
the prisoner could not be convicted on 
the indictment ; and, on that ground, he 
was acquitted. 

Another indictment was found against 
him, containing two counts: the first, 
for stealing, on the 20th of September 
jast, one promissory note of $32, and 
other articles specified in the indictment, 
amounting to less than twenty-five dol- 
lars ; the second, for stealing a number of 
bank bills, among which was two of $20 
each, on the bank of New-York. 

The first count concluded contra pa- 
cem, being at common law, and the goods 
enumerated were the same as in the other 
indictment ; but they were alleged to be 
the property of Isaac Jenkinson. 

To this indictment the prisoner, by 
his counsel, pleaded, in substance, that 
at the present term of this court he was 
indicted for stealing the same goods, the 
property of Isaac Jenkins, that he was 
acquitted, and that this indictment is for 
one and the same felony of which he 
was so acquitted. 

To this plea the public prosecutor de- 
murred, and the defendant joined in de- 
murrer. 

Paterson contended to the court, that 
the great principle applicable to the case 
was, that no man should be put in jeopar- 
dy twice for the same offence. ‘The pre- 
sent indictment is for the same offence ; 
for the name of the owner is not essen- 
tial to constitute the crime. It is sufli- 
cient if the goods were the same, and 
this is conceded by the public prosecu- 
tor: for undoubtedly the crime is mo- 
rally the same, whether one should steal 
an article from a boy or from his father 
to whom it may belong. 

The inconvenience resulting from the 
doctrine, that a prisoner can be discharg- 
ed a second time for stealing the same 
goods, is apparent. Suppose two per- 
sons, one having an absolute and the 
other a special property in certain arti- 
cles, and a person should be charged 
with stealing the goods, as the property 
of the first, and acquitted, but after- 





wards should be indicted for stealing the 
same goods, as the property of the se- 
cond ; the first might have fled or died: 
the prisoner might be unable to prove 
the facts, and though he had been put in 
peril upon the former indictment, might 
be convicted. 

It was also said, that something to il- 
lustrate this subject, might perhaps be 
derived from analogy. Hawkins says, 
‘If the person killed be described by 
his proper name and surname in the first 
indictment, and by the same christian but 
by a different surname, yet it hath been 
adjudged, that he may plead an acquittal 
on the first in bar of the second, aver- 
ring that they were one and the same 
persons.” (2d Hawkins’ P. C. c. 35.) 

The counsel, in support of his argu- 
ment, also cited 3 Chitty’s Crim. Law, 
377. s. 3. 1 Starkie on Crim. Plead 
175, 302, 310, and note. 

The question always is, whether, in 
fact, there could have been a fatal objec- 
tion to the former verdict. (1 Chitty, 
455.) Now here the indictment is good 
—guoad an indictment, it is perfectly un- 
exceptionable. 

Gardenier argued, that the name of 
the owner was not the criterion for de- 
termining whether the indictment is for 
one and the same offence. A bailee, in 
law, is the owner of the goods im his 
charge ; and suppose, after an acquittal 
for stealing such goods, a prisoner should 
be again indicted for stealing the same 
goods, laid in the indictment to be the 
property of the absolute owner, shall he 
be convicted because the names of the 
persons in the two indictments are dif- 
ferent ? And yet it cannot be denied, but 
that the second indictment would be for 
one and the same felony. 

Van Wyck contra. 

The mayor, in delivering the opinion 
of the court, said, that he was not con- 
vinced by the arguments offered by the 
counsel for the prisoner, that he had 
been tried for the same felony laid in 
this indictment. For if this were the 
case, then every mistake of a name, 
which, in the multiplicity of business in 
this court, frequently occurred, must ne- 
cessarily be productive of an acquittal. 
It is true, that no man can be put in jeo- 








pardy twice for the same offence ; and, 
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in the opinion of the court, the prisoner 
at the bar has never been put in jeo- 
pardy for stealing the goods of Isaac 
Jenkinson, the felony charged against him 
in this indictment. 

Should a prisoner, who had been tried 
and acquitted for stealing the goods of a 
bailee, be afterwards indicted for steal- 
ing the same goods, the property of the 
absolute owner, the plea of auterfois ac- 
quit could with propriety be interposed, 
and the facts could be averred, and, 
should it be controverted, could be put 
at issue. 

The principle under consideration, is 
applicable to the administration of justice 
in a civil tribunal. As where, in tro- 
ver, a recovery should be had in favour 
of the plaintiff, or a verdict should pass 
against him for the conversion of certain 
yoods, and afterwards he should bring an 
tion of trespass, de bonis asportatis, for 

e same goods ; here it would be com- 
petent for the defendant to plead the 
former recovery in bar, and show that 
these were the same goods which were 
the subject of the former action. 

There was a case, which occurred in 
this court before the mayor came upon 
the bench, of this nature: one Smith 
was indicted for stealing a coflin-plate, 
the property of persons to the jurors 
unknown, and on the trial it appeared, 
that before the felony was committed ad- 
ministration had been made on the pro 
perty of the deceased by his widow. 
According to law, the property in the 
plate, when stolen, was vested in the ad- 
ministratrix. The prisoner was acquit- 
ted, on the ground that the property 
ought to have been laid in her. Being 
afterwards indicted for stealing the same 
plate, the property of the administratrix, 
he pleaded auterfois acquit. The facts 
appeared in the pleadings and on the 
record, an issue was formed, and a jury, 
under the direction of the court, found 
that the second indictment was not for 
one and the same felony, It was after- 
wards brought before the court, on a 
motion for a new trial, but the mayor 
now on the bench had not yet delivered 
the opinion of the ccurt. 

In the present case the judgment of the 


-court is in favour of the demurrer. 
{t appeared in evidence, that on the 
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20th of September last, the prisoner wa: 
a boarder at the house of Jenkinson at 
Bloomingdale, and slept in an out-house 
of the dwelling, from which there was no 
communication to the room in which the 
desk was, from which the money was 
stolen. The next morning Jenkinson 
found that the desk was broken open 
and about $98 in bank bills, two of which 
were of $20 each, on the bank of New. 
York, four or five dollars in silver, the 
note of $32, and other articles laid in 
the indictment, were stolen. Suspicions 
were fixed on the prisoner ; for it was 
said by some of the family, (though this 
was not received in evidence,) that he 
slept a part of the night in the hay-loft, 
from whence there was easy access 
through a window into the room from 
whence the property was stolen. And 
it was proved on the trial, that the next 
morning hay-seed was found in the bed 
im which he alone slept. Hughes, after 
hearing Jenkinson inform his people of 
the theft, went as usual to his work, and 
returned about the time of breakfast. 

Jenkinson went for a constable, and 
brought as such John Higham. In the 
mean time the prisoner went into the 
fields with William Hamilton, under a 
pretence of searching for the money, 
carried him from place to place, and at 
length told him, that if he could keep 
a secret, he, the prisoner, would give 
him $10, and proposed to meet him ai 
M‘Monagle’s, near St. Patrick’s church. 
and there spend the residue of the mo- 
ney, and let Jenkinson go to hell. Ha- 
milton assented to the offer, for the pur- 
pose of inducing the prisoner to discover 
where the money was ; who, as before, 
led him from place to place in the fields 
and woods, where he said the money was, 
but none was found. 

Jenkinson and Higham, by his direc- 
tion, told the prisoner that if he would 
give up the property, or show where it 
was, they would not take him to the po- 
lice. Whereupon he confessed, that he 
crept through the window in the night, 
broke open the desk, and stole the mo- 
ney, and promised to show them where 
it was, if they would not proceed against 
him, and disgrace him. He confessed this 
several times, in presence of Higham and 





Jenkinson. 
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it appeared that he either could not, 
yr would not, show where the money 
was; aud they were about bringing him 
to this city. On the way to Harlaem, 
being left by the constable in charge of 
Hamilton, the prisoner again pretended 
that he knew where the money was, and 
said that it was within ten rods. After 
he was suffered to go this distance, he 
said it was still further, and again carried 
Hamilton hither and thither, over fields, 
fences and through the woods, to no pur- 
pose. During all this time, the prison- 
er was in a state of much agitation and 
alarm. 

At length Hamilton, believing that the 
prisoner meditated an escape, refused to 
suffer him to proceed further, when the 
prisoner collared him. Hamilton, the con- 
stable, and Jenkinson, however, brought 
the prisoner to the police. No part of 
the stolen property was found on him. 

The counsel for the prisoner contend- 
ed to the court and jury, 

1. That the prisoner could not be con- 
victed of the crime of grand larceny under 
the first count, even should the evidence 
be sufficient to warrant a belief that he 
stole the note of $32, and the other ar- 
ticles, because that count does not con- 
clude against the form of the statute, and 
the articles specified amount to less than 
twenty-five dollars. 

2. On the second count, he cannot be 
convicted, because the proof does not 
square with the indictment. This al- 
leges, among other things, that the pri- 
soner stole two certain promissory notes, 
commonly called bank notes, of the value 
of twenty dollars each; the money men- 
tioned in the same, being due and un- 
satisfied. Now, it is not proved, that 
either of the notes lost by Jenkinson 
were of any value, nor that the money 
remained due and unsatisfied. These 
allegations in the indictment require po- 
sitive proof, and its absence cannot be 
supplied by presumption. 

3. As to the facts, the absurd conduct 
of the prisoner was the result of trepi- 
dation and alarm. He was suspected, 
pursued, troubled. He wished to extri- 
cate himself from the difficulty—he me- 
ditated an escape—he knew not what to 
do; and his conduct throughout was that 
of a madman. Had he concealed the 








money, what motive can be assigned 
why he did not make the discovery to 
Hamilton, who agreed to receive the 
ten dollars ? 

Van Wyck, contra. 

The mayor in his charge to the jury 
instructed them, that under the first 
count of the indictment, the prisoner 
could not be convicted of grand larceny, 
for the articles in that count, independent 
of the note of $32, were alleged to be of 
less value than $25. This was a count 
at common law, and could not embrace 
that note ; for the stealing a promissory 
note was made a felony by statute: and 
the count in the indictment, for the pur- 
pose of including the note, should have 
concluded against the form of the statute. 

That count, therefore, for the purpose 
of convicting the prisoner of grand lar- 
ceny, may be entirely laid out of view ; 
for the prisoner cannot be convicted of 
this offence unless it appear on the face 
of this indictment, and in testimony, that 
he stole more than twenty-five dollars, 
as laid in one count. 

It had been said, that the testimony in 
this case does not support the second 
count, because it has not appeared that 
the promissory notes, contained in that 
count, according to the allegation in the 
indictment, were of value; nor that the 
sum of twenty dollars, mentioned in two 
of the notes described, was, at the time 
of the felony, due and unsatisfied. But. 
in the opinion of the court, the evideace 
under this count is sufficient. Jenkinson 
testified, that two twenty dollar bills, of 
the bank of New-York, were stolen from 
him. He must have received them as 
good money ; for this is evinced from 
the circumstance of his having notes of 
that bank in his possession. But it is 
said, You must show they were of value. 
How shall we do this? Shall we call up 
the officers of the bank, and inquire of 
them whether the institution can pay its 
notes ? In the opinion of the court, there 
is no rule of law which would lead to 
such a manifest absurdity. It is suff- 
cient, in cases of this description, to 
show that bank notes, received as money, 
were stolen. 

The mayor here went into an examina- 
tion of the facts in the case, and charged 
the jury, that though a confession, made 
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under the influence of threats and pro- 
mises, was not to be received, yet, if, 
in this case, they should find any con- 
fession of the prisoner, made while he 
was not under that influence, it was com- 
petent for them to separate this from the 
other confessions. Independent of them 
the circumstances are not of much 
weight. The facts were for the con- 
sideration of the jury.- 
The prisoner was acquitted. 


(CONFESSION. ) 


PETER BOWERHAN, SAMUEL HOP- 
KINS, WILLIAM VANDERBURGH, 
ADAM VANDERBURGH, JAMES 
VANDERBURGH, and EDWARD 
FITZGERALD’S CASE. 


Van Wyck, Counsel for the prosecution. 

Dr. Granam and Hawxiys, Counsel for 
the Vanderburghs and Fitzgerald. 

J. W. Parrerson, for Hopkins, and S1- 
mons, for Bowerhan. 


Though the examination of one prisoner, against 
another indicted with him, is not evidence be- 

* fore the jury, yet the court, in apportioning pu- 
nishment to each of the prisoners, will regard 
the matters set forth in such examination, so 
far as they may appear corroborated. 

A prisoner tried with another is not entitled to 
call for a verdict of acquittal. that he may be 
sworn as a witness, unless where no evidence 
whatsoever against him has been produced. 

Where an oral confession, in the first instance, 
has been made under the influence of a pro- 
mise of favour, and afterwards an examination 
of the prisoner, in the usual manner, takes place 
in the police, being a reiteration of the first con- 
fession, it shall be left to the jury to determine 
trom the circumstances, whether the promises 
continued their inluence on his mind until his 
examination in the police; and if so, it is to be 
rejected. 


The prisoners were indicted for grand 
larceny, in stealing two bulls and two 
heifers, of the value of $400, the pro- 


perty of Andrew Bache, on the 18th of 


September last. _ 

lt appeared in evidence, that the cat- 
tle, being in the yard of the owner, at or 
near Greenwich village, about two miles 
north of this city, were stolen on the 
day laid in the indictment, and in the day 








time, and were traced by him from place 
to place to the slaughter-house of Jo. 
seph Conklin, in Forsyth-street, where 
the skins of two of them were found. 
and the other two were in the yard. 
When they were brought there, Conklin 
was absent ; but, afterwards hearing that 
cattle had been stolen, he gave informa. 
tion to Bache. Hopkins, one of the pri- 
soners, being advised by Conklin to con. 
fess who were his accomplices, other. 
wise he would suffer the whole punish- 
ment, and being promised by Bache, tha 
if a full confession was made, he would use 
his influence with the grand jury in fa- 
vour of that prisoner, confessed, that 
William Vanderburgh, Bowerhan, and 
himself, went up near where the cattle 
were pastured, when Vanderburgh, al- 
leging that he had the rheumatism in his 
leg, staid behind under a tree, while the 
other two drove the cattle out of the 
pasture, from thence to Bloomingdale, 
and from thence through the avenue to 
the slaughter-yard of old Mr. Vander- 
burgh, one of whose sons refused to have 
them slaughtered there. The cattle 
were then driven to the slaughter-yard 
of Daniel Winship, Jun. who would not 
let them remain, and they were then ta- 
ken to the yard of Conklin. 

William Roberts, on being sworn, 
stated, that he saw the cattle in Vander- 
burgh’s slaughter-house, and Bowerhan, 
Hopkins and Adam Vanderburgh were 
there. The witness, on inquiring to 
whom the cattle belonged, was first told, 
that they belonged to a man, and after- 
wards to William Vanderburgh. There 
being no accommodations there for 
slaughtering the cattle, they were dri- 
ven to Conklin’s yard, and butchered by 
Bowerhan, Hopkins and Adam Vander- 
burgh, assisted by James Vanderburgh, 
Edward Fitzgerald and the witness.— 
While they were so engaged, William 
Vanderburgh came in and said, that the 
cattle ought to have been in market an 
hour before. This prisoner, his bro- 
ther Adam, and Bowerhan carried the 
meat to market, Samuel Hopkins remain- 
ed behind to shut the slaughter-house, 
and William Vanderburgh having left ai- 
rections to have the fat sold, Hopkins and 
the witness sold it for seven shillings, 
and the witness had one shilling for hs 
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commission. He stated in his cross ex- 
amination, that he was there by accident, 
and did not know that the cattle had been 
stolen. 

It was stated on the examination of 
Bowerhan, taken in the police, and read 
in evidence, that six months ago he was 
pardoned out of the penitentiary for 
stealing ; that William Vanderburgh pro- 
posed to the examinant to go up to the 
village and purchase cattle, without pay- 

ing for them, and then to go off to New- 
Orleans. William Vanderburgh, Hop- 
kins and the examinant, went up in sight 
of the cattle, when William remuined be- 
hind, and the other two drove the cattle 
down, and that James and Adam Vander- 
burgh, and Fitzgerald are innocent ; but 
William was the ringleader. 

The examination of Samuel Hopkins, 
which was read in evidence, in addition 
to the matters before mentioned as hav- 
ing been confessed by him orally, stated, 
that William Vanderburgh teld him that 
he had bought two cattle ; that Bower- 
han, W. Vanderburgh, and the exami- 
nant, went in sight of the cattle, when 
Vanderburgh, saying he was lame, re- 
mained behind ; and the others went into 
the field, and drove the four cattle out, 
and from thence through bishop Moore’s 
land, about a mile out of the ordinary 
course, home ; and that Bowerhan, while 
they were driving the cattle, said, they 
were in the care of one Livingston, and 
went to a house to inquire for him, but 
not finding him, said, ‘‘We will take 
them without leave or license.” 

The prosecution having rested, Dr. 
Graham and Hawkins moved the court, 
that the jury be directed to render a ver- 
dict in favour of the Vanderburghs and 
Fitzgerald, that they might be sworn as 
witnesses for the other prisoners. 

The mayor, in the decision of the 
yuestion, said, that this course was never 
adopted, except in a case where no testi- 
mony had been adduced against the pri- 
soner. But, in this case, laying the 
confessions which had been read entire- 
ly out of view, if the testimony is to be 
believed, it appears that property was 
stolen and found in possession of the 
Prisoners, who were exercising over it 
the rights of ownership. 

William Meyer, a witness, called on 
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behalf of William Vanderburgh, on being 
sworn, stated, that on the very Saturday 
afternoon in which the cattle were said 
to have been stolen, at four o’clock, the 
witness was at the flag-staff, on the bat- 
tery, and shook hands and spoke with 
that prisoner, and remained there with 
him an hour. 

George C. Blackwood, Thomas Starr, 
Samuel Kline and William Messerve, on 
being successively sworn, testified as to 
the general good character of William 
Vanderburgh, in particular, and of his 
brethren. They were stated to be as 
respectable as any young men in their 
line of life, but something wild and quar- 
relsome. 

From the examination of William Van- 
derburgh, taken in the police, and read 
in evidence on the trial, it appeared that 
Bowerhan and Hopkins told the exami- 
nant that they bought the cattle, and that 
he went with them to the field where the 
cattle were, and remained behind while 
they were driven out, &c. 

Bowerhan and Hopkins, in particular, 
were boys seventeen or eighteen years 
of age, and all the others, except William 
Vanderburgh, were very young men. He 
had the appearance of a man. 

Simons addressed the jury for Bower- 
han. 

Patterson, on behalf of Hopkins, con- 
tended, that his confession, in the first 
instance, having been made under the 
influence of a promise of favour, it is to 
be presumed that the same influence 
operated on his mind when he was ex- 
amined in the police ; and that therefore 
this confession was not evidence against 
him. 

After Hawkins and Dr. Graham had 
addressed the jury, Van Wyck insisted, 
that Bowerhan and Hopkins were guilty 
according to their own confessions ; and 
that laying these entirely aside, there 
was sufficient evidence to convict Wm. 
Vanderburgh. With regard to the other 
prisoners, the counsel would not press 
their conviction to the jury. 

The mayor, in his charge, instructed 
the jury, that to convict a man of the 
offence of larceny, it was not necessary 
for them to find that he actually laid his 
hands on the stolen property. If he was 
aiding, abetting or assisting others who 
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were engaged in the commission of the 
offence—or if he was co-operating with 
them, or advising them, he would be e- 
qually guilty with the perpetrators. As 
where one should break open a house, 
and commit a robbery, while his com- 
panion should be watching at some dis- 
tance ; inasmuch as he was consenting 
to the commission of the crime and co- 
operating, he would be equally guilty 
with the other. This remark might be 
applicable to the case of William Van- 
derburgh. 

No doubt this property was stolen in 
the day time: the felony is therefore 
atrocious ; and there can be as little 
doubt, but that it was stolen by some or 
one of the prisoners. 

One rule applicable to a confession is, 
that though it is the strongest evidence 
against the examinant, it shall never ope- 
rate against others ; and the jury in their 
deliberations should lay entirely out of 
view the matters in the several examina- 
tions read criminating either of the pri- 
soners, except him making the confession. 

Another rule is, that a confession made 
under the influence of threats or pro- 
mises is not to be received in evidence. 
No doubt, the court may interpose and 
prevent its being read to the jury; but 
as it regards the examination of Samuel 
Hopkins, to which this rule may be ap- 
plicable, it appears that, in the first in- 
stance, an oral confession was made, 
manifestly under the influence of a pro- 
mise of favour, and subsequently an ex- 
amination in the police was taken in the 
usual manner. Here no threats or pro- 
mises were made ; nor does it necessarily 
follow, that because the oral confession 
was made under the influence of pro- 
mises, that the written examination stands 
in the same situation: but it will be for 
the jury to determine, from all the facts, 
whether the promises previously made 
by Bache and Conklin, continued their 
influence on the prisoner’s mind at the 
time of the written examination; for if 
so, then it is to be entirely rejected. 

After having adverted to the promi- 
nent matters stated in the several exami- 
nations of Bowerhan and Hopkins, the 
mayor directed the attention of the jury 
to the most important part of the case, 
whether William Vanderburgh was guil- 
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ty of the charge in the indictment. Be. 
cause, should this be their determination 
the mayor believed they would agree 
with him, that this prisoner, in a moral 
point of view, was doubly guilty. He 
was a man; the others were but boys : 
and, if guilty, he was the master-spirit 
who directed every operation in this 
atrocious transaction. 

As to his examination, which had been 
read, though the jury were to hear, they 
were not obliged to believe the whole, 
‘* These boys” spake to him on Friday 
about buying these cattle! Is it credible 
that, with the understanding of a man, he 
could have believed these boys had the 
means of purchasing cattle ?—*On Sa- 
turday they told him they had bought 
them!” And on the same day ‘he went 
up with them near the field, aid staid be- 
hind, while they drove away the cattle.” 
Why did he go with these boys? Why 
did he stop behind? And, above all, why 
did he, lame with a rheumatism, go to 
the flag-staff at the battery, a distance of 
better than two miles, and at 4 o'clock 
precisely, meet and shake hands with his 
friend Meyer, and remain there an hour? 
These were matters for the considera- 
tion of the jury; and, if the testimony 
of Roberts is to be believed, why did 
this prisoner wait until the cattle were 
slaughtered, and then, on coming there, 
immediately use these words: “ They 
ought to bave been in the market an 
hour ago ?”’ 

The testimony of Roberts is said, and 
not without foundation, to be impeached. 
He saw these boys in possession of these 
cattle—assisted them in butchering, and 
sold the fat; and after all, knowing 4s 
he must the character of Bowerhan, 
at least, and hearing the account given 
of the manner in which the cattle were 
obtained, it is extraordinary that this wit- 
ness should not have known they were 
stolen. 

Finally, a felony has been committed, 
and the property has been traced to the 
possession of Bowerhan and Hopkins at 
least, who have each confessed the felo- 
ny, and it does appear to the court, that 
there has been a sufficient co-operation 
with the others by William Vanderburgh, 
to render him equally guilty ; bat this 
a matter of fact for the jury. 
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William Vanderburgh, Bowerhan and 

Hopkins were found guilty, the others 
were acquitted, and on the last day of 
the term, Vanderburgh and Bowerhan 
were sentenced to the state prison five 
years each, and Hopkins three years. 
" The court, in sentencing Vanderburgh 
remarked, that though the jury had been 
instructed to discard the matters set forth 
in each examination criminating others 
besides the examinant, yet the court, in 
apportioning punishment, would look at 
the examination of each against his fel- 
lw in guilt, and sometimes be governed 
by such examination. 


(LARCENY—CONFESSION. ) 


JOHN COLLINS’ CASE. | 


Van Wyck, Counsel for the prosecution. 
Sampson, Counsel for the prisoner. 


Where the magistrate, before whom a prisoner is 
brought, professes to take his examination ac- 
cording to statute, parol testimony shall not be 
admitted of what he said on examination; but 
a confession made before a magistrate, not re- 
duced to writing, is good evidence, and he is a 
competent witness.* 

li property is stolen, and but a part is found in 
possession of a prisoner, this shall be sufficient 
to charge him with the possession of the whole, 
should the jury betieve that it must have been 
stolen at the same time. 

A bargain made between a prosecutor and a felon, 
on his detection, that if’ he will discover the 
concealment of stolen property, this shall not 
operate against him on trial, is obviously wrong, 
and will not be tolerated by the court. 


The prisoner, a foreigner of good ap- 
pearance, was indicted for stealing a 
gold watch of the value of $18, five sil- 
ver watches of the value of $30, one co- 
ral of the value of $8, and other articles 
of jewellery, amounting, with those above 
mentioned, to $180, the property of Jo- 
seph Burjeau, on the thirtieth day of 
August last. 

lt appeared in evidence, that on Satur- 
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day, the 28th of August last, the store of 
Burjeau, an auctioneer in this city, was 
shut, and on opening it on the 30th, he 
found that it had been broken open, and 
the articles laid in the indictment, being 
principally in a black box, were stolen. 

The prisoner was apprehended on this 
charge, and brought to the police ; and a 
large chest in his possession was also 
brought there ; and he was examined, and 
the chest searched, before justice Hopson; 
but as none of the stolen property was 
found on the prisoner, or in the chest, 
he was discharged. Afterwards Lucre- 
tia Woolsey entered a fresh complaint 
against him, for having, while a boarder, 
stolen from her $300. He was arrested 
and committed as a vagrant, by justice 
Christian. Mrs. Woolsey brought into 
the police office the gold watch and co- 
ral, which the prisoner gave to her 
daughter. The property was known to 
be that of Burjeau ; and the prisoner, 
being brought from Bridewell, was exa- 
mined, touching the gold watch and co- 
ral, and admitted that he did give them 
to Miss Woolsey. He was then commit- 
ted, by Christian, as a felon. 

It was deemed desirable that Burjeau 
should recover the residue of the pro- 
perty ; and to that end, he came to the 
police office, and made a bargain with 
Messrs. Gardenier and Simons, the coun- 
sel for the prisoner, that if a clue was 
given by which the property could be 
recovered, that the disclosure should 
not operate to the prejudice of the pri- 
soner on the trial. 

An order was given by him in Bride- 
well on Mrs. M‘Kay, 28 Oak-street, for 
atrunk. Thither Abner Curtis, a mar- 
shal, the prosecutor and others, went, 
and found that about fifteen minutes be- 
fore the trunk had been taken away. 
It was traced from place to place, toa 
house in Catharine-lane, where it was 
found ; and a number of articles stolen 
from Burjeau at the same time were in 
it, but none which were laid in this in- 
dictment ; nor did it otherwise appear, 
that this trunk was ever in the posses. 
sion of the prisoner. 

In the progress of the trial, Charles 
Christian, one of the police magistrates, 
was called as a witness to prove the ad- 
missions of the prisoner in the police, 
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while he was not under examination on 
this charge. An objection being made 
to the evidence, on the ground that it 
was the duty of the magistrate to reduce 
the examination to writing, and there- 
fore parol evidence was not admissible, 
the court decided, that where the magis- 
trate professed to take the examination 
of a prisoner, parol testimony shall not 
be adduced to supply any deficiency in 
such examination ; but where a confes- 
sion is made before a magistrate, which 
he does not undertake to reduce to writ- 
ing, he is as competent as any other per- 
son to prove such confession. 

In the examination of the prisoner, 
taken in the police, it is stated, that the 
gold watch and coral, about a fortnight 


ago, he bought of a Frenchman in the | 


street. 


Sampson addressed the jury on behalf 


of the prisoner, and admitted, that he 
was guilty of petit larceny, in stealing 


the gold watch and the coral, given by. 


him to Miss Woolsey; but contended, 
that he could not be convicted of grand 
larceny, because no other part of the 
property was proved ever te have been 
in his possé«sion. 

The mayor, in his charge, instructed 
the jury, that their verdict would depend 


on things independent of any confession, | 


for the prisoner had made none. The 
testimony about the trunk found in 
Catharine-lane, cught to be laid out 
of the question ; for it does not follow, 
that because he gave an order for a 


trunk, and one was afterwards found at a/| 


different place from that directed, that 
he ever had it in his possession. The 
whole case resolves itself into this: A 
large amount of property is stolen at the 
same place and time, and a part, the 
watch and coral, are traced to his pos- 
session. ‘The only question is, Did he 
steal the whole? In the opinion of the 
court, though the jury are to confine 


themselves to the fact, as resuiting from | 


positive proofs of the articles found in his 
possession, yet it does not follow, that he 
is not guilty of stealing the whole. Where 
a large amount is stolen at the same time 
and place, and a part only is found in 
possession of the prisoner, he is bound 
to account for the whole. 


During the last term one Bull (ante p. 


| 113) was tried for stealing a large amount 
of gold and silver coin, and it appeared 
that it was all stolen at the same time 
and a very remarkable stamped doiiar 
was found in his possession ; but none of 
the other coin found on him was idey- 
tified. He was convicted for stealiy: 
the whole. And suppose that, in (his 
instance, Burjeau had lost a purse of 
money, and the purse had been found jy 
possession of the prisoner; is he to be 





convicted of stealing the purse only ? 
| Surely not. 
| In the conclusion, the mayor took oc- 
| casion to protest against the practice of 

bargaining between a prosecutor and pri- 
| soner, as in this case. It was obvious! 
wrong, and would never be tolerated by 
the court. It was the duty of one from 
whom property has been stolen, to pro- 
secute the felon to conviction ; and ne- 
ver, through motives of interest or com- 
passion, suffer him to elude the arm of 
justice. 

The prisoner was convicted ; and, on 
the last day in term, sentenced to the 
state prison seven years. 


(CONFESSION—COVERTURE. ) 


JOHN BRANDON al. JOHN BROWN 
& ELIZABETH GRIFFITHS’ CASE. 


Van Wyck, Counsel for the prosecution. 
Garpenter, Counsel for G. and Simons, 
> 


for B. 


Where two or more are charged with a felony, 
the examination before the magistrate of either 
the prisoners, in favour of the other, or others, 
should not influence the jury. . 

Though the wife who aids, abets, and assists the 
husband in the commission of a felony, ts /7 
sumed to act under. his control, and is not to be 
charged as a felon, yet a mistress, who, perhaps, 
in fact, is more under the control of the maa 
tuan the wife, is not thus sheltered. 


The prisoners, whose appearance 
ought to have indicated better things, 
were indicted for grand larceny, in steal- 
ing, on the 19th of September last, a me- 
rino shawl of the value of $20, a black 
shawl of the value of $4, a womans 
dress of black of the value of $15, @ 
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éoat and pantaloons of the value of $30, 
three strings of gold beads of the value 
of $15, one purse with $25 in gold coin, 
and bank bills, and other articles, the 





property of John Givens. 

It appeared in evidence, that on Wed- 
nesday afternoon, the 15th of Septem- 
ber, Griffiths came in a carriage with 
another woman, and her husband, Har- 
ris, to the Bull’s-head tavern, in the 
Bowery, kept by Givens, and in the 
evening Brandon came also. They staid 
until Sunday morning following ; and 
Harris and his wife had an apartment 
separate from that of Brandon and Grif- 
fiths. He called himself John Brown, 
and she passed as his wife. 

On Sunday morning, at four o’clock, 
firifiths was seen by some or one of the 
family in the room where the articles 
stolen were ; but at this time no suspi- 
cion was excited; and it was not until 
about breakfast time the articles were 
missed, when it was found that the room 
in which the prisoners slept, which was 
separate from that where the articles 
were, was deserted. Though Brandon 
had been seen at the tavern on Saturday, 
yet it was not proved that he staid there 
during the night. But it did appear that 
the articles were stolen, and the prison- 
ers had departed without paying their 
bill. 

Nathaniel Weeks, in the employ of 
Givens, by some means or other, was 
enabled to trace the progress of the pri- 
soners as far as Rogers’ tavern, on the 
Bloomingdale-road. From thence to the 
Bull’s-ferry, seven miles northwest of 
this city, on the Jersey side; thence to 
Hackensack—to Paterson—to Newark, 
and from thence to New-Brunswick ; 
where, on Wednesday, the person who 
went with Weeks in pursuit of the pri- 
soners, found and arrested Brandon in 
the street, and in a short time afterwards 
Griffiths was taken by a black man, with 
two bundles, in which were the principal 
articles of clothing laid in the indictment. 
In following them, Weeks had ascertain- 
ed that they had crossed the ferry toge- 
ther, that Brandon had assisted her in 
carrying the bundles, and that at a place 
near Paterson they had called for a 
breakfast, but went off without eating it. 


These things were stated to Brandon, | 
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which he acknowledged shortly after he 
was arrested. It was stated by Weeks, 
that the person who arrested Brandon 
said, that when he was taken the purse 
with $13 was in his possession, and a 
gold piece, which was in the purse when 
it was stolen, on searching him, was 
found in his shoe. But this, being but 
hearsay, was rejected as evidence. 

On being examined by one of the ma- 
gistrates in New-Brunswick, the prison- 
ers were redelivered to their pursuers, 
and brought to this city. 

In the examination of Griffiths, in the 
police, it was stated, that she came from 
Philadelphia with Harris and his wife, 
that his profession was that of a robber, 
that he gave her the stolen articles, and 
that at the time they were taken away 
from the house of Givens, Brandon was 
not present, having, the preceding day, 
crossed over the river to New-Jersey. 
The examination further stated, that she 
lived with him as ber husband, but was 
not married, 

It appeared, however, that after the 
theft Harris and his wife staid several 
days at Givens’. 

Simons summed up the case on behalf 
of Brandon. 

Gardenier, on behalf of Griffiths, con- 
tended, that there could be no doubt, 
from the facts, but that Brandon was 
concerned in the felony : that although 
the jury might believe that he and Grif- 
fiths were not married, yet she was more 
under his control than if she had been 
his wife; and, therefore, the reason 
which operated to the exculpation of the 
wife from the commission of an offence. 
while aiding, abetting, or assisting her 
husband, is much stronger in the case 
under consideration. 

The counsel further contended, that 
notwithstanding the examination of his 
client, the object of which was to sacri- 
fice herself and save Brandon, she was. 
in fact, his wife. 

In this state the law neither prescribes 
a particular form of matrimony, nor re- 
quires that it should be solemnized by 
any particular person; and cohabitation 


marriage. In this case that evidence is 
amply afforded, while the confession, no 





| doubt, was either the result of fear ex- 
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cited by Brandon, or arose from that 
generous devotedness, which, to the ho- 
nour of that sex, and the disgrace of 
ours, often prompts a woman to sacrifice 
herself fur the man she loves. 

Van Wyck insisted, that independent 
of the examination of Griffiths, which 
could never be received as evidence in 
favour of the other prisoner, there was 
sufficient evidence to convict him; and 
that in regard to her, she was guilty by 
her own confession, which expressly ex- 
cluded the idea that she was his wife. 

The recorder charged the jury, that 
the examination of a prisoner, charged 
with another in committing a felony, 
could neither be received as evidence 
against the other, nor in his favour ; and 
therefore the jury, in deliberating on the 
case of Brandon, should lay the exami- 
nation of Griffiths entirely out of view. 
Should the jury believe that Brandon 
had the stolen property, or any part of 
it in his possession, and this seems war- 
ranted from his own confession when ar- 
rested, in the opinion of the court, this 
is sufficient to produce a conviction : for 
he has not accounted for the possession. 

With regard to the woman, the goods 
were found in her possession, in New- 
Brunswick, and no satisfactory account 
of such possession appears. It is true, 
that the wife, who is present, aiding, a- 
betting, or assisting the husband, in the 
commission of an offence, is presumed to 
be acting under his control, and is there- 
fore not responsible ; but the law allows 
no such privilege to a woman, standing 
in the relation this woman did to the 
man : for she shall not be suffered, by 
the commission of one offence, to shel- 
ter herself from the consequences of 
another. 

They were both found guilty, and 
Brandon, having recently been pardoned 








out of the state prison, was sentence) 
to the same place seven years, and 
Griffiths four years. 


(FEMME COVERT—SEPARATION. ) 
HENRY DIXON’S CASE. 


Van Wyck, Counsel for the prosecution. 
Buckmaster, Counsel for the prisoner. 


Though there are articles of separation between 
husband and wife, yet the ownership of goods 
stolen from her must be laid in him. 


During the term of July last, the pri- 
soner was indicted for petit larceny, in 
stealing divers articles of clothing, spe- 
cified in the indictment, the property of 
Elizabeth Salisbury, on the twenty-ninth 
of June last. 

It appeared in evidence, that the pri- 
soner, aseaman, boarded at the house 
of the prosecutrix, until he owed her 
twenty-seven dollars, for which he de- 
livered her the clothes, which she put 
into atrunk. He afterwards stole them, 
and when she called on him for them 
he abused her. 

It further appeared, that the prose- 
cutrix was married to Philip Salisbury ; 
but she lived separate from him, and 
provided for herself and her family. 
Articles of separation had been entered 
into between them. 

Buckmaster contended, that the indict- 
ment could not be supported, because 
the ownership of the goods ought to have 
been laid in the husband. 

The court so decided: the prisoner 
was acquitted ; but a new indictment was 
immediately preferred. 


